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on 
Trafficking of Women for Sexual Exploitation 

What is human trafficking? Is there a disjuncture between the policy and the academic discourse on human trafficking?

What are the responses to human trafficking? Can law be an appropriate tool for addressing, supporting and empowering women in situations where agency is absent or restricted from legal responses? How can academics and activists cooperate with each other in this area? 

Listen to the full conversation and read the full transcript. Available on the Centre LGS website: http://www.kent.ac.uk/clgs/news-and-events/Conversations/Conversations.htm

The Panel:

Dr. Emma Mc Clean is a lecturer in law at the University of Westminster. 

Dorrie Chetty is a lecturer in the field of gender and development at the University of Westminster. Her research focuses on migration, globalisation and human rights. 

Helen Atkins is Exiting Prostitution Development Officer at the POPPY Project, which provides services to women who have been trafficked into the UK for prostitution. Her work focuses on developing policy and research responses to prostitution issues. 

Dr. Tsachi Keren-Paz is lecturer in law at the University of Keele. His research focuses on the development of effective private law responses to victims of sex trafficking. His previous work focused on the insertion of an equality framework into tort law. 

Abigail Stepnitz is a Trafficking Researcher and Policy Officer at the POPPY Project. Her research focuses on women trafficked for labour exploitation. Her previous experience includes development work in Latin America and India. 

Emma Mc Clean: Our first topic concerns the definition of human trafficking. What is human trafficking and is there a multi-faceted nature to it, especially in light of recent research suggesting that trafficked women are not victims in need of rescuing? Can consensus ever emerge on human trafficking? 
Dorrie Chetty: In modern discourse human trafficking is seen as a highly profitable business in which millions of victims around the globe are transported and held in conditions of slavery. Analogies to Transatlantic slavery, as frequently propagated in the media and by politicians evoke powerful images but I think they are misleading and serve to obscure human rights violations commonly associated with trafficking. There are crucial differences between the two. 

Helen Atkins: It is important to make differences between smuggling-people who seek assistance in order to migrate compared to trafficking whereby an overt trafficker or a supposed smuggler actually turns out to coerce and exploit them into a situation they do not want to be in.  In that sense I think it is impossible for any victim of trafficking to choose to be trafficked, certainly when the levels of exploitation reach beyond a certain point. 
Tsachi Keren-Paz: I agree that we need to distinguish between smuggling and trafficking. A woman can choose to be smuggled for purposes of prostitution; yet, this choice should be understood against a background of financial deprivation. More concerning to me are the direct ways of coercion-so the relevant definition ought to include all forced prostitution; this includes domestic prostitutes who are forced by means of illegal threats and who do not cross borders. 
Abigail Stepnitz: It is important not to allow migration to frame the discussion around human trafficking. As far as trafficking for labour exploitation is concerned, there are reasonable links to be drawn with the Transatlantic slave trade. While the movement might be different, the end result is similar. 
Tsachi Keren-Paz:  There is a spectrum of different types of coercion measures being used against women forcing them to stay in prostitution; some of them could be defined as slavery. Certainly, in Israel criminal convictions have been imposed on traffickers for holding women in slave-like conditions depriving them of any control over their bodies or over the services they were forced to give to clients. 
Helen Atkins: I think the biggest distinction between modern-day human trafficking and the slave trade is that the latter was government sanctioned. But I take issue with research claims that there are no victims of trafficking and that everyone is a migrant sex worker. If migrants seeking to improve their lives need to resort to selling sex then this raises firm questions over the level of choice they actually have. A quarter of our service users expect they will be working within the sex industry, but never to the level which they find themselves in.  It is very problematic to be talking about extreme coercion (in terms of physical violence), as frequently coercion measures take a much more psychological path. 
Tsachi Keren-Paz: I agree that not only physical force should be included in the definition. However, the big debate centres on whether to include any kind of relevant force, including an economic force into the definition. I am personally slightly ambivalent about that, as I believe that almost all prostitutes are forced into the trade due to severe economic pressures and prior sexual abuse. 
Helen Atkins: There is a tendency in popular discourse and certainly within multi-media representations on prostitution to portray it as a fun, glamorous and increasingly accessible way of making money. These representations sometimes seem to take prevalence over the realities. In the mind of the public there is a huge divide between a sex slave and a high-class escort and I think it's very important to embrace the fact that there is exploitation often involving levels of coercion.  

Emma Mc Clean: There appears to be a disjuncture between what is happening on the ground-the voices of the women not being heard-and the policy and academic discourse. Why do you think that is? 

Dorrie Chetty: I would like to move away from either of the two paradigms-an excess focus on voluntarism and an excess focus on hyper-structural issues- because I think that stops us from seeing agency at the local level. There is a dominant discourse in development where those who are victims tend to get more protection and assistance evoking the notion of the 'deserving poor.' Instead of only looking at prostitution and sex work as exploitation, we should also look at other violations, such as poor working conditions, so that we don’t approach it as a moral issue solely. 
Helen Atkins: I would say that the notion of the 'deserving poor' is completely the other way around and that very few people who are in need of protection currently receive it. We have had over 1,000 referrals, but only 35 bed spaces and we’re the only project with statutory funding to provide direct services to women who are trafficked. I think it’s not a moral issue-it’s a human rights issue, as the facts remains that despite being resourceful, courageous and intelligent, these women have suffered gross human rights violations.
Abigail Stepnitz: From a policy perspective we have seen some positive developments by the UK government in light of its ratification of the Council of Europe Convention. Until now women were granted a 30-day reflection period by the Border and Immigration Authority and thereafter their right to stay in the country was contingent on the extent to which they cooperated with any criminal investigation. We are seeing a change in that those identified as victims will be eligible for a 45-day reflection period and a 12-month residence permit that cannot be contingent on cooperation with the authorities.  
Tsachi Keren-Paz: I think that trafficked women have very limited agency, as they don't consent to the sexual encounter with their client; therefore, they should be able to sue successfully in battery. I would go one step further to argue that since they have been treated as property they should be given the broader protection the common law ordinarily granted to owners of property. They should be looked at as both subjects and objects -as subjects they should be able to sue for the way they were treated by traffickers and clients as objects.  This would lead to strict liability of clients and traffickers for the violation of victims’ right to bodily integrity. 

Emma Mc Clean:  The next cluster of questions relates to the responses to human trafficking. We’ve heard two responses so far-one relating to the Council of Europe Convention- and the other concerning private law remedies. Has there been a shift in how governments want to address this issue? 

Helen Atkins: In January 2008 the Home Office embarked upon a review of demand for prostitution and Ministers visited the Netherlands, Sweden and Germany to look at different legislative and non-legislative responses to prostitution. There seems to be a move towards placing more responsibility on the buyers, usually men, who pay for sex. We also see great improvements in the multi–agency working and consultation processes involving concerned individuals and organisations. The introduction of an offence for controlling someone for gain is under proposal at the moment and this is a halfway measure compared to, say, the Swedish model, which criminalises all forms of purchasing sex with a range of results. Whilst hotly contested, I would summarise those results as having significantly reduced street prostitution, as well as the numbers of buyers (although admittedly this is in part through the displacement of sex buyers to neighbouring countries). The UK, I fear, is going neither one way nor the other and has traditionally only offered a ‘pragmatic fudge’ where an offence of control for gain is very difficult to prove. My concern is that there are few criminal convictions for traffickers and that the court process, which is very distressing to the women, is too daunting for some.   
Tsachi Keren-Paz: I agree- we have serious access to justice issues, which need to be addressed. But we also need to facilitate the ability of victims to sue and I'm curious as to whether in the UK there are anti-trafficking organisations with legal departments that provide legal aid. In Israel in the last couple of years there have been some successful cases of victims against traffickers.  One before a labour court where the victim was able obtain a minimum wage; another before a civil court in which the victim obtained tort damages. 
Abigail Stepnitz: In the UK, we have had the best luck with CICA, the Criminal Injuries Compensation Authority. We have had two recent cases from POPPY that have been successful under this scheme where both women were granted compensation on the grounds of lost opportunity and while this doesn't equate to a minimum wage compensation they were compensated along the idea that they could have spent their time doing something else had they not been trafficked. In September 2008 in Berlin various Europe-wide organisations, also known as COMPACT launched an initiative for the development of state funds and other legal options, as most EU countries currently don’t have a state fund. As far as I know there isn't a UK organisation with its own legal department but a lot is being done at the EU level. 
Tsachi Keren-Paz: I think state-funded compensation is not enough both in practical terms and in principle, especially since the state profits from the trafficker's money through the seizing of assets and through taxation. This would also be my critique of Article 15 of the Council of Europe Convention, which states that the money seized should be used to compensate the victims. Yet it's the victims' money that is being used to compensate them. I think that the state should hand back to victims the money it received from traffickers (by confiscating or taxing profits) which reflects the profits made out of the victims forced labour.  This is victims' money.  In addition, victims should get compensation. 

Emma Mc Clean:  I’m hearing again that the voice of the victim is not being heard in the legislative processes, be it at the UK-level or the Council of Europe level itself. That goes back to agency and the need to move away from the ‘deserving poor victim’ label and be more sensitive to gender issues.

Dorrie Chetty: Clearly women make the choice as to whether or not to migrate and as far as agency is concerned, there are examples throughout research that women can organise themselves in self-help groups despite previously being tied to exploitative situations and this shouldn't be forgotten.
Helen Atkins:  I don‘t think that one form of coercion is more valid than the other, be it economic or other, but I think the fact remains that support services form an essential part in the process of self-organising. It's central to the way we work to make sure that women organise themselves, despite issues between different ethnicities and nationalities. It's all part of empowering them and encouraging their own independence. 

Emma Mc Clean:  Do you think law can ever be an appropriate tool for addressing, supporting and empowering women where the agency seems to be absent from legal responses, or at least limited? 

Dorrie Chetty: I think the law can be used rather than abused as long as the women themselves are being heard. 
Abigail Stepnitz: We have had some service users who didn't want any of the resources they had been gained from the exploitation. On the other hand, women who had been trafficked for labour exploitation seemed quite empowered by the experience of going to an employment tribunal when they could- I refer to women with an immigration status that allowed them to access those services. It's interesting to juxtapose that with the experience of criminal prosecutions and immigration claims, which are usually long, drawn-out and very oppressive with very little room for the voice of the women. 

Tsachi Keren-Paz: The law can be an empowering tool up to a certain extent. It shouldn’t replace other responses but complement them. More specifically, I think that private law responses have an empowering potential.  But I also think it’s important to examine how we conceive of the law-do we adopt a narrow approach and look at it as a regulatory mechanism, or do we think of law as a way to vindicate rights, from a regulatory perspective, there are some advantages in private law as opposed to criminal law since you need a lower burden of proof. But even we are sceptical about the regulatory potential of law, I can’t see how can we tell a victim who should have a right to sue according to basic principles, “we deny you this right because we do not believe it is going to be an effective response to the problem of trafficking".  
Helen Atkins: Much of the current approach has been focused on curative action and I’d be interested in Dorrie's thoughts on causation, in particular whether trafficking into prostitution is stimulated by poverty in source countries, as opposed to being fuelled by demand in destination countries? 
Dorrie Chetty: It's a tough one. At the local level, national governments very often encourage migration as remittances play an important part in internal economies. That's why we need to look at both the push issues, as well as the pull factors of the consumer demand. On the one hand there will be those who push in an increasingly mobilised and global world, and on the other hand, precisely because of that, there is increased poverty, displacement and refugees. 
Tsachi Keren-Paz: I think we should complement Dorrie’s account with another insight that countries of destination also profit to some degree from the phenomenon of trafficking in financial and other ways. 

Emma Mc Clean: This leads us to the empirical question of how to measure or map trafficking. The U.S. Department of State puts it at a conservative estimate of 600,000 to 800,000 per year. Is it a global phenomenon? 

Helen Atkins: There are all sorts of figures out there-27 million people in slavery today is possibly the highest end figure and within that the UN is saying that there are 2 million in Europe. In the U.K. there are an estimated 80,000 women involved in prostitution in some form and research has found out that there are around 80 percent of women in prostitution in London are foreign nationals. 
Tsachi Keren-Paz: It's very hard to measure number of trafficked people both because of definitional problems and the fact the activity is illicit and clandestine.  If we think of figures from a regulatory perspective of how to control borders, getting the figures right might be more important, but if we approach them from a human rights perspective it’s enough that victims are given adequate protection, even if we don’t know the real figures. 
Dorrie Chetty: If we include rights violations of workers who are exploited within the legal system- workers who are legally employed-we have more of a chance of including the extent of the violations because of the otherwise covert nature of exploitation. 
Abigail Stepnitz: We see a reasonable number of EU women who have entered the U.K. legally, so it’s very important that we provide the best services possible to the women who have been identified. At the moment we turn down a significant number of referrals including women who have gone through some of the legal channels because we’re full. We know we’re not doing enough, regardless of what the figures are, as 35 beds is clearly far too low a figure, but it's important to scale the numbers down, as it gives us the fuel to argue for an expansion of services. 
Helen Atkins: We need to look at figures as best we can, whilst taking into account that none of them are perfectly accurate because it affects policy decisions in relation to legislation on prostitution, for example. There is a movement arguing for legalisation of prostitution, but I think their demand is very narrow, as the links to organised criminal networks will always exist and legalisation will lead to an increase in sex tourism creating a vacuum for more victims to be brought in. This has been very clearly shown in the Netherlands where there has been a partial legislative U-turn with the government considering demand sanctions for clients and raising the working age to 21.  
Tsachi Keren-Paz: Figures are important for evaluating the moral responsibility or culpability of the client for taking the risk. The higher the percentage of forced prostitutes among all prostitutes, the more faulty is the act of purchasing sex. The approach I support seeks strict liability for clients. Under such framework, the percentage of forced prostitutes is immaterial so getting the figures right becomes less crucial.  
Dorrie Chetty: We need to hear the voices of the women themselves and try to get some qualitative data based on interviews with the women. I think that would give us a better understanding. 
Abigail Stepnitz: We have compiled a research report ‘Roots in roots out’ that quantifies the gendered experience of trafficking in the UK and evaluates pre-trafficking risks, such as experiences of violence as child, alongside the levels of education of the women and components relating to the trafficking experience, so we have a pretty good idea about the multiple ways in which women are exploited. 
Emma Mc Clean: How do you think we could help each other as academics and activists in this particular area? 

Tsachi Keren-Paz: Activists can help a lot by providing information, such as how much money the state confiscates from traffickers and how much it taxes them. Activists and academics can collaborate in creating legal aid for victims to enable victims to know their potential claims. 
Dorrie Chetty: As a non –legal academic I think the gap can be bridged, information exchanged and academics can get more in touch what is happening on the ground. 
Helen Atkins: I think there is a great amount of work going in this area at every level from community grassroots groups to high-level policy, so we need to join up those dots and bring them together. 

