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The Panel – 

S. Chelvan is a barrister at No.5 Chambers and vice chair of the UK Lesbian and Gay Immigration Group.  He has a practice in public law specialising in asylum and is also a PhD student at King’s College in the area of gender, sexuality and asylum.  

Sarah Keenan is a lecturer at Oxford Brookes University and a PhD student at the University of Kent, researching law and space, political theory and legal geography
Nathanael Miles is a policy officer at Stonewall and has been conducting research for Stonewall into the UK immigration and asylum system and sexuality. He is author of No Going Back: Lesbian and Gay People and the Asylum System, Stonewall, 2010

http://www.stonewall.org.uk/what_we_do/research_and_policy/2874.asp
Dr Oliver Phillips is Reader in Law at the University of Westminster.  His research concerns sexuality, gender and the law and he is frequently an expert witness in cases involving Zimbabwe and asylum. 
Harriet Samuels is reader in law at the University of Westminster.  Her research interests include human rights, with specific reference to women.

HS – What countries do those seeking asylum on the grounds of their sexuality tend to come from and have these countries changed over the years and if so why?

SC – Currently there are no public statistics from UKBA regarding those who claim asylum on the grounds of sexual or gender identity although following the 7 July 2010 Supreme Court Case, this will be changing.  In relation to which countries, we do have a link with the Commonwealth and a lot of individuals from Anglophone nations come to the UK.  But that doesn’t mean it’s only English speaking nations.  What happens is a lot of LGBTI asylum seekers who come to the UK, don’t claim asylum, and go underground.  And when there’s a groundbreaking case, suddenly a multitude of individuals from the country involved claim asylum – so there are patterns to it. UKLGIG have a top 20 countries, and in that, Jamaica, Iran, Cameroon come within that sort of catchment area, Nigeria as well.  

NM - Anecdotally, quite a lot come from Uganda.  And in some countries you can see that the situation for LGBT people in that country has worsened in recent years, and so you would expect to see an increase in applicants from those countries.  
SK- Most refugees are from the Global South and ex-colonial countries.  However, if we look generally at refugee law not based on sexuality, the overwhelming majority of refugees are received also by countries in the Global South, whereas because of the very few countries that recognise refugee status on the basis of sexuality, with this area we do see people moving from the Global South to the Global North and to Britain specifically. What I want to point out with that is, many of these countries are ex-colonial countries and it was Britain in many cases that introduced the laws that were against homosexuality and they continue to be British laws that are in place in those countries.

NM – And there’s over 80 countries in the world where same-sex relationships are against the law, six countries in the world where it’s punishable by death, so it’s not a surprise that asylum seekers seeking asylum on these grounds come from a wide spread of countries.

HS – What problems do LGBT asylum seekers have in negotiating the asylum system generally and specifically in the UK?

SC – There are two issues, first in relation to the actual claim, but before the claim with access routes into the system.  And the main problem LGBT asylum seekers have is access to legal aid and provision of representation, which is going to get even worse with more and more cuts.  So a lot of people just fall off the radar.  And unlike a lot of asylum seekers who can fall back on their ethnic community, LGBT asylum seekers don’t have that, because they will face the homophobia engrained in that community. 

The major problem since the Supreme Court case (HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department [2010] UKSC 31 Hereafter HJ), is proving that you are LGBT and that you are going to face the high threshold of persecution and following HJ, that discretion on return is because you have a well founded fear of persecution.  And there is a lacuna in the reasoning of the Supreme Court which says, if it’s not believed that any of your discretion would be linked to this well- founded fear of persecution, you’re not a refugee. 
NM - They obviously feel a great deal of shame and stigma about their identity as well: they may never have spoken openly about being gay, they may not even know that that’s how they define themselves, they may just know that they’re different somehow and they needed to get away, because being different was dangerous.  And they are expected to come out and talk about their identity as gay, right from the start.  They may come from a culture where there’s no actual word to describe that, or not nice words. They’re certainly going to be afraid of authority figures and the people interviewing them are very much authority figures in their eyes.
SC – UKLGIG research found that refusal decisions of the Home Office, nationally, in relation to non-LGBT asylum claims, are supposed to be at about 73% but with lesbian, gay and bisexual claims, 98-99% of initial decisions by the Home Office were refusals in these claims.  Now that shows the culture of disbelief ingrained in UKBA.  

NM – Certainly there are issues for lesbians particularly.  Often the approach is to look at whether it is against the law to be gay in the country of origin.  Often the law in these countries doesn’t specifically include women. But we know that the law doesn’t accurately describe how persecution really results in those countries.  Also many women will turn up having been married or had children – and again that’s taken in a very simplistic way as evidence.  There’s a very simplistic kind of understanding of what it is like to be a lesbian or a gay man in these countries and an overly simplistic focus on sexual activity and behaviour rather than identity, not understanding that it is the identity, the difference, which results in persecution.

SC - We’ve been doing a lot of work with the Country of Origin Information Service where we’re getting research showing that if there is evidence of persecution of gay men, it’s pretty obvious that lesbians are going to be at risk because it’s a non conformity issue and it’s all about perception. And dealing with the current identity point, the Court of Appeal, in NR (Jamaica) accepted that sexual identity is identity at the date of the hearing.  And for lesbians, what HJ says quite clearly is that all you need to show is that those who live openly and freely in that country of origin will be persecuted on the grounds of their sexual identity, but what’s clear in Egypt for example, is that if any woman, be her straight or a lesbian, shows non-conformity she faces persecution. So you have to look at how women expressing their sexual identity would be subjected to ill treatment, on return to their country of origin.  And I think it’s a huge positive step – to realise that if the background country of origin information is silent on the ill treatment of lesbians, that does not mean that lesbians are not a risk group.

SK – There’s this intersection of different identities of gender and sexuality, and this is something that the law, the courts have struggled with. It doesn’t fit with the law’s kind of ‘are you this box, or are you this box? Which way are you being?  On what grounds are you being persecuted?’    There’s also, the problem of lesbian invisibility - culturally and in criminal law.  Culturally this is a problem both in the countries of origin, and also here -judges aren’t sure what to look for with lesbians. Refugee law as its set up is not channelled to be able to deal with the realities and fluidity of sexual identity in particular.

SC - I would say that before July, but HJ is such an amazing case.  The academic Jenni Millbank says that HJ (Iran) and HJ (Cameroon) is ‘S395 plus’ – meaning it goes further than the important Australian High Court case S395, which was about 2 Bangladeshi gay men in Australia - because for the first time in HJ and HT, we’re not just talking about gay men.

S395 was the case which in one paragraph (41-43) looked at reasonable tolerability, discretion and duration, and that one paragraph was jettisoned into English and Wales Court of Appeal case law, in a case called Z, and unfortunately Z had not provided evidence before the first tribunal saying why he was discrete in Zimbabwe so he lost.  And then there was Amare, the Ethiopian lesbian in November 2005.  And then there was a case called RG (Colombia) in January 2006, where they accepted that if RG was open about his sexuality he would be subject to vigilante death squads in Columbia.  But because he was able to be discrete for 13 years whilst in Columbia, he could go back and be discrete for the rest of his life.  And the Court of Appeal found no error of law even though there was evidence before the tribunal that part of this concealment was due to his fear of persecution.  Then in July 2006, comes the case of J, where the Court of Appeal in relation to a gay man from Iran said discretion must be assessed as reasonably tolerable.  And the problem is how do you measure it? So there’s been lots of lacunas or gaps in the evidential reasoning of all these cases because asylum seekers haven’t known they needed to fill the J test. So a lot of these cases were defeated on that basis.

NM – We’ve been approaching this area from the side of the asylum seekers, but I think it’s valuable to look at it from the side of the people in the Home Office or the judiciary. In my research it was clear that they didn’t know the right questions to ask gay asylum seekers – or how to give them the opportunity to explain why they feared persecution.  There was no guidance or training and so they ended up asking ridiculous questions.  So there was a knowledge gap that needed to be filled.

SC – Sometimes ignorance implodes into quite horrific questions - demands you prove you’re a gay man through medical evidence, or that lesbians must be virgins.  There’s a high level of stupidity and ignorance and homophobia, which really colours the system.

OP – Certainly I’ve come across instances where in very heteronormative societies, or societies where marriage is compulsory, a person’s lesbian existence has nothing to do with the fact that they might be married, or a gay man’s existence might have nothing to do with the fact that he has 3 wives, there are very deep cultural assumptions at play.
NM – One of the things we’ve been trying to stress with UKBA is that they must give them the chance to build a story, about their experiences, about the reasons why they left, about what life has been like for them here, about what they’re afraid of returning to.  People’s routes into seeking asylum vary - it may be that they felt that they were different and they didn’t really know why.  So they came here because they wanted to be in a society that gave them a chance to be that different person that they felt that they were but they didn’t really know and at that point they may have come to the realisation that they were gay.  And then their case could struggle, because they didn’t claim asylum when they first arrived because they didn’t know.   And for a lot of the guys that I interviewed who were asylum seekers, this concept of being discrete, when they’ve been in the UK and lived in an open society and had that relationship for the first time, and had that self realisation, to then be told, ‘well you were discrete in your home country, why can’t you just go back and be discrete again?’ You can’t even imagine what being told that would do to you.  

HS – Refugee law creates very strict categories doesn’t it?  And it’s very hard for the fluidity of people’s identities and life experiences to fit into those quite rigid categories.

SC – I think the category we’re looking for in refugee claims on sexual identity, is what is called ‘particular social group’. It’s one of the five convention reasons in relation to the Refugee Convention of 1951 and the 67 Protocol, but aligned to the specific classes of the Convention reason is what is called the imputed Convention reason, and that’s very helpful in relation to trying to fill this gap with respect to whether an individual can prove they’re lesbian or gay or bisexual. 

HS – Let’s bring the discussion back to the HJ (Iran) case in and talk a bit about the background to the case and the decision and it’s significance and whether it has made a difference to your work or to how you see your work.
SC – UKLGIG was approached by HT (Cameroon) in summer 2008. HT was a gay man from Cameroon who was found kissing his boyfriend in his back garden one night by a neighbour, and in July 2006 when he was walking home from church, a mob set on him and started beating him.  The police heard this commotion and joined in the beating. The tribunal in Glasgow, sitting in 2007, accepted all the medical evidence about what happened to him in Cameroon, but decided he should return to a different part of Cameroon and be discrete.  So in the summer of 2008 Russell Blakely from Wilson and Co. and I put an application to the Court of Appeal in London, to say this case should be litigated.  And the Court of Appeal agreed to join us with a case called HJ (Iran) and another case of mine called AM (Syria), which eventually got consented out.

HJ is an Iranian gay man in his late 40s, it was accepted that he had some problems at school, but all his other evidence regarding ill treatment in Iran as a gay man was completely disbelieved and part of the evidence which was accepted by the tribunal was that he had a boyfriend in Iran which his mother and sibling knew about, and they were able to have barbecues in the back garden, so therefore he had no fear of persecution. In 2001 he didn’t know he had to talk about his fear of persecution, he was talking about exploring his sexuality whatever the consequences and his right to do that.  But the 2007 tribunal used that against him, even though there’s a statement in 2007, which says, ‘I now know about the criminal law and I know what could happen and I fear that.’

Both of those cases went to the Court of Appeal in February 2009 and lost – HT, for not saying why the discretion wouldn’t be reasonably tolerable, because the Glasgow lawyer didn’t prepare the case in that way, and HJ because it was held there was no material error of law in the tribunal’s reasoning.  One very nasty part of that judgment was that it was said there should be some deference to the cultural and religious norms of the society of origin.  And that was just horrific for us, because that undermines the whole Refugee Convention.  The case went to the Supreme Court in May 2010.
If we look at the judgment, there are several areas where I want to applaud the Supreme Court. First of all, we wanted to stop using the term homosexual, because it’s purely conduct based and persecutory based and it makes lesbians and bisexuals invisible. Also, this is the first time we’ve had reference in an asylum case to a straight person - so no straight person, would find those measures of discretion reasonably tolerable.  
And also what’s very helpful, is the Strasbourg Court in Schalk and Kopf and Austria, also said that same sex couples come under the definition of family.  So we’ve got these two developments in the summer of 2010, which said that we are family and we are also able to live openly and freely as human beings.  So the comparators change.  Now it is not about how a straight single person would be treated but a gay or lesbian person who wants to live openly and form a family. And that couldn’t happen in Iran.  
So the Supreme Court, in the end of paragraph 82 of the judgment, provided the guidelines, there are 4 steps:

1) Proving that you’re lesbian, gay or bisexual, and please note, trans people are not included in this judgment.

2) Those who live openly as L,G,B people are persecuted.  
3) You would try to live openly on your return.
4) If you are voluntarily discreet, why is that conduct driven? If it is social or familial discrimination or stigma then you lose, but if the reason includes a fear of persecution, you win.

But what those guidelines miss, is when the tribunal doesn’t believe that you fear persecution, you lose. That’s where the perception test will come in and hopefully, fill in that gap.
And having worked with LGBT asylum seekers for 10 years I’ve never had a claimant say that they don’t fear persecution.  But when the tribunal doesn’t believe you, I say, forget about that, you have an individual you accept is a lesbian or gay man, or perceived to be a lesbian or gay man, therefore, when they go into the new community the politics of gossip come into play – ‘who’s that stranger? What are you doing here? What is your family background?’

OP - Why aren’t you married?

SC– And when you can’t answer those questions, it comes to identification of difference, and when it comes to the sexual sphere, if you’re different, and therefore not straight, you must be lesbian, gay or bisexual.  And that’s what will fill the lacuna in HJ and HT, depending on how the tribunal views it.

NM – And that’s why it’s really important that we encourage the judges and the Home Office officials to keep questioning – for example bringing shame on your family is a bit different if you live in a culture where family members can lead the persecution.  So to stop at that point and say, oh well the reason they are going to be discrete is because they don’t want to bring shame on their family, is not enough.

And in the media it was portrayed as ‘Special Treatment for gays’. Actually it wasn’t special treatment, it was equal treatment - about restoring something that had been eroded. The Convention exists to protect those who fear persecution. And somehow the process had shifted away from that focus, and this judgement put it back.  Gay people who are being persecuted or who fear persecution should be given asylum, it’s as simple as that.  
SC - It’s important to note that there isn’t a floodgates argument.  Legal aid lawyers aren’t allowed to represent someone unless they’ve got a 50% chance of success, so I don’t deal with those people who are lying, because they don’t come near the 50%.  So to say there’s a lot of bogus asylum seekers, well, they should really come and watch the work we do, as activists, as academics, as advocates, to show, the real, genuine people who are out there, who sometimes get lost in the system
NM – Most interesting now will be the way the ruling is filtered down, and the effects of training and guidance for the Home Office staff.  In other countries where the discretion argument was overturned reasons for refusals came from other areas – the distinction between discrimination and persecution, or actually proving that you’re gay.  Credibility is always a major issue in refusing cases, but it’s going to be even more of a battleground now.
SC – There’s also the lack of access.  Legal aid lawyers are not allocated enough time to properly prepare for cases, so LGB asylum seekers are sent to the Home Office with enough preparation unless they happen to get a very dedicated legal aid lawyer who will do the work in spite of this. And the problem is that the system predicates itself on using the good faith of those of us working in the system. The UK’s got international treaty obligations – if somebody is a refugee, they are given safe harbour.  Not: ‘we will try and make sure that less people are successful, and one very easy way of making sure that less people are successful, is stop effective representation.’  

SK – And as you said that’s going to get worse.  We need to see that the austerity measures come hand in hand with restrictions on migration as well.  And both of those are creating a false blame and an ineffective redress for socioeconomic crises.
HS – How is the Human Rights discourse being used in relation to refugee law issues around gender and asylum?  And more specifically, does the requirement to establish one’s identity as gay or lesbian oblige asylum seekers to fit into Western notions of gay or lesbian identities?  Finally how do we avoid colonial overtones and white saviour discourses that can pervade this area? 
NM – Stonewall are a lobbying and campaigning organization based in the UK, so I think we sidestep the danger of any white saviour discourse by focusing our efforts on the situation on the ground and how to improve the asylum system here in the UK.  If we were internationally working, I think we would do it through working in partnership, we certainly wouldn’t be going into countries and saying, ‘we know best’.
SK – The refugee system as it’s set up can be very problematic here - you have to prove that you fear persecution so a lot of campaign material can demonise a refugee’s home culture in ways that are problematic and the refugee system encourages and necessitates this.
SC - HJ and HT did open the door again to a human rights approach, which is very important. I very much approach cases from a human rights perspective and I still think that there’s a battleground out there for putting human rights into the Refugee Convention.  

In relation to presumptions of UKBA, well, this is what it’s all about and there are numerous examples of this. I try to bring the focus on identity, not just sex – there’s a great line in DW (Jamaica) saying ‘sexual identity is more than just conduct.’ I don’t think it limits the scope in relation to recognising bisexual claims because the Supreme Court now says quite clearly, anything which does, or is perceived not to conform wins. And in relation to transgendered claims the reason why HJ didn’t really go on to trans. claims is trans. individuals will not be able to be discrete when transitioning. 

In avoiding colonial overtones in asylum law? You know, I actually don’t think that’s a bad thing in one way, because it’s saying – you can come here and be free and safe.  And if that’s a white saviour discourse then I applaud it.  But, on the point of colonial overtones, well, 2nd July 2009, the Delhi High Court handed down the Naz decision, and Justice Shah’s judgement said, ‘we’re looking at this as an Indian approach, Nehru talked about diversity and difference, and if you do not recognize and protect that difference, you’re not being Indian.’  So I use that case as a great example of showing that there’s no such thing as colonial overtones in relation to refugee law. 

OP – I think you’re right that the Naz case is really important at rebutting the argument that unfortunately fuels so much homophobia in Africa.  Obviously the growth of religion generally, has a lot to do with current events there, but there is a very strong, if not predominant, anti-imperialist kind of rhetoric, that fuels it.  And it’s often actually more about the anti-imperialism than it is about the homophobia.  Unfortunately it doesn’t take away the fact that there does seem to be this resurgence of this rhetoric. I’m concerned that actually it’s only going to get worse and we are going to see more claims for asylum in the coming years and the gulf between a metropolitan safe haven and demonised front line is going to get more polarised and feed into these politics even more.  
SK – Related to that, is the reality of the refugee system.  Absolutely the requirements are promulgating a western version of identity - all the Courts have, is a western version. And as Nat said before, people arrive in the UK, they don’t have the word for gay, of course we’re asking them to perform a Western notion of homosexuality or lesbianism, and are there problems with asking someone from the Global South to perform this identity?  Of course there are.  
In the case law I’ve looked at, the more that the asylum seeker has engaged in very public, commercial, homosexual behaviours the more likelihood of success. It’s a particular problem for lesbians. It seems to promote an idea of a commercial, public good gay citizen.  

OP – It’s not just evidentiary, it’s about organisations: local organisations, like GALZ in Zimbabwe are very reluctant to comment on asylum cases, because they want people to stay in Zimbabwe, they want them to stay and fight the battle there.   So the more polarised a situation, the harder it can be to contain.
SC – The Supreme Court itself said in paragraph 2 or 3 of the HJ judgment is that it’s now up to our own government, as a key player, to try and change the situation in those countries of origin.

OP – Which simply plays further then, into the anti-imperialist rhetoric, that this is an identity produced and imported by the whites.  You end up being caught in this catch-22 position.  But I agree, you just have to plough on through – to say, ‘well to hell with that.’
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